IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

VICTORIA J. DI TTRI CH,
| NDI VI DUALLY,
CANDACE DI TTRI CH, | NDI VI DUALLY,
SUEANN KLI NE, | NDI VI DUALLY AND
AS THE PARENT AND NATURAL
GUARDI AN OF THE THREE M NOR
CHI LDREN, SHYLA KLI NE,
SERRI A KLI NE AND
MONTEZ JACKSQON,
GREGORY GLASS, | NDI VI DUALLY, and
JEREM AH M HARTMAN,
| NDI VI DUALLY,
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Plaintiffs
VS.

RI CHARD J. SEEDS, IN H'S OMNWN
PERSON AND IN H S OFFI CI AL
CAPACI TY AS CONSTABLE COF THE
COMVONVEALTH OF PENNSYLVANI A,

GREG BALLIET, IN HS OMN PERSON
AND IN H' S OFFI Cl AL CAPACI TY
AS CONSTABLE OF THE
COMVONVEALTH OF PENNSYLVANI A,

VI NCENT A. STAHL, INH S OMNWN
PERSON AND IN H S OFFI CI AL
CAPACI TY AS CONSTABLE OF THE
COMVONVEALTH OF PENNSYLVANI A,

Def endant s

DAVI D JONES,
Cvil Action
Plaintiff No. 04-CV-1302
VS.
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GREG BALLI ET; and
VI NCENT A. STAHL,
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APPEARANCES:
Rl CHARD F. STEVENS, ESQUI RE
On behal f of Plaintiffs

LEI GH J. BECHTLE, ESQUI RE
On behal f of Defendants Richard J. Seeds and
Vi ncent A. St ahl

CHARLES J. FONZONE, ESQUI RE
On behal f of Defendant Gregg Balliet

* * *

OP1 NI ON

JAMES KNOLL GARDNER,
United States District Judge

This matter is before the court on five notions in
limne, each of which was filed by defendants Richard J. Seeds and
Vincent A Stahl in each of these two consolidated cases® on
Novenber 22, 2004. Plaintiffs filed responses in opposition to
each notion in |limne on Decenber 6, 2004. The parties briefed the
matters. Oral argunment on the notions was conducted March 22,

2005.

For the reasons discussed below, we grant in part and
deny in part one of the notions (in each case), we deny in part and
dism ss in part another notion (in each case), and we deny the
remai ning three notions (in each case). Mre specifically, we
grant in part and deny in part defendants’ notion in limne to

preclude plaintiffs frompursuing a claimfor punitive damages; we

1 By Order of the undersigned dated May 20, 2004, we approved the
Stipulation of all parties to consolidate these two actions for all purposes.
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deny in part and dism ss as noot in part defendants’ notion in
[imne to preclude plaintiffs frompursuing a claimfor intentional
infliction of enotional distress; we deny defendants’ notion in
[imne to preclude evidence of a statenent made by defendant Seeds;
we deny defendants’ notion in [imne to preclude evidence
suggesting that defendant Seeds entered the premises in violation
of any state or federal |aw, and we deny defendants’ notion in
limne to preclude evidence that defendant Seeds had engaged in a

search, or an illegal or warrantless search.?

The Conpl ai nt

The Conpl aint of plaintiffs Victoria J. Dittrich;
Candace Dittrich; Sueann Kline, individually and as the Parent and
Nat ural Guardi an of Three M nor Children: Shyla Kline, Serria
Kline, and Montez Jackson; Gregory d ass; and Jerem ah M Hartman
(“Dittrich Conplaint”) alleges that defendants’ activity, under

color of state law, violated plaintiffs’ rights pursuant to the

2 By Rule 16 Conference Order dated April 14, 2004, we directed all
motions in linne to be filed on or before Novenber 22, 2004. Defendant G eg
Balliet filed four separate nmotions in limne. One was filed Novenber 23,
2004 (with acconpanying brief filed Novenber 24, 2004) seeking to preclude
evi dence pertaining to the death of the puppies owned by plaintiff David
Jones. Another was filed Novenber 26, 2004 seeking to exclude photographs
taken by the Al entown Police Departnment.

Two other nmotions in limne were filed by defendant Balliet on
Noverber 30, 2004, each seeking to exclude photographs. One of those
Novermber 30 notions concerned photographs of the injured pit bull dog owned by
plaintiff Jones. The other concerned photographs taken by the Lehi gh County
Humane Soci ety.

On Decenber 13, 2004, we entered four Orders, filed Decenber 16, 2004.
Each Order denied the acconpanying motion in [imne filed after the deadline
by defendant Balliet, w thout prejudice for defendant to object to the
admi ssion of this evidence at trial.



Fourth and Fourteenth Amendnents of the United States Constitution.
Further, plaintiffs assert that these alleged constitutional
violations are actionable under 42 U S. C. 8 1983. Plaintiffs also
all ege violations of state | aw.

More specifically, Count One of the Dittrich Conplaint
avers a state-law cause of action for unlawful trespass in
violation of 18 Pa.C. S. A 8§ 3503 and the Fourth Anmendnent to the
United States Constitution.® Count Two asserts a state-law cause
of action for “intrusion upon seclusion invasion of privacy”.*
Count Three asserts a cause of action for conspiracy.® Count Four
avers a cause of action for “Reckless Endangernent”.?®

Count Five clains a cause of action for “Excessive and
Unr easonabl e Force”, presumably in violation of 42 U S.C. § 1983.

Count Six avers a state-law cause of action for Cruelty to animals

3 Section 3503 of Title 18 of the Pennsylvania Consolidated Statutes
Annot at ed defines the crime of Crimnal trespass, not “unlawful trespass”.
Plaintiffs do not explain how they can attenpt to prosecute a state crine in a
Federal civil action, nor do they explain howthe Fourth Anendnent relates to
this count.

4 Pennsyl vani a recogni zes a tort for invasion of privacy. There are at
| east four different types of the tort of invasion of privacy. One of themis
called “intrusion upon seclusion”. Presumably, Count Two is asserting this
state-l aw cause of action. However, because both the subheadi ng and | anguage
of Count Two refer to Fourth Anendment Constitutional rights concerning
illegal search and seizure, it is unclear whether plaintiffs are averring a
state-law or federal claim or both, in Count Two.

5 Presunmbly, Count Three is alleging a state-law cause of action for
Cvil Conspiracy, but it is not clear fromthe Conplaint.

® It is not clear from Count Four of the Conplaint whether plaintiffs
are averring a federal or state, civil or crimnal, cause of action, or what
is the legal basis of the claim



in violation of 18 Pa.C. S. A § 5511.7 Count Seven states a cause
of action for deprivation of property interest pursuant to the
Fourteenth Anendnment of the United States Constitution, presumably
actionabl e under 42 U S.C. § 1983.

Count Ei ght avers a cause of action for an unl awf ul
search and sei zure and unl awful deprivation of liberty interests in
violation of the Fourth Amendnment of the United States
Constitution, presumably actionable under 42 U S.C. § 1983. Count
Ni ne avers a state-law cause of action for intentional infliction
of enotional distress. Count Ten consists of allegations
concerning relief and remedi es pursuant to 42 U S.C. 88 1981-1988.

The Conpl aint of plaintiff David Jones (the “Jones
Complaint”) alleges that defendants’ activity, under color of state
law, violated plaintiff’s rights pursuant to the Fourth and
Fourteenth Amendnents of the United States Constitution.

Plaintiff Jones presunably asserts that these all eged
constitutional violations are actionable under 42 U S.C. § 1983.
Plaintiff also alleges a violation of the state crimnal |aw

Specifically, Count One of plaintiff Jones’ Conplaint

avers a state-law cause of action for violating 18 Pa.C. S. AL § 5511

alleging cruelty to animals, and an unlawful seizure of Plaintiff

” Section 5511 of Title 18 of the Pennsylvania Consolidated Statutes
Annot at ed defines the crime of Cruelty to aninmals. Plaintiffs do not explain
how t hey can prosecute a state crine in a federal civil action, nor the
rel ati onship of the Fourth Anmendnment to the United States Constitution, which
they al so include in the heading of Count Six, to this cause of action.
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Jones’ dog in violation of the Fourth Anendnent to the United
States Constitution.® Count Two avers a federal cause of action
for deprivation of private property interests in violation of the
Fourteenth Amendnent of the United States Constitution.

Count Three alleges that defendants’ actions warrant
punitive damages. W note that punitive damages are not an
i ndependent cause of action. Rather, punitive danages are a

remedy. See Waltman v. Fanestock & Co., Inc., 792 F. Supp. 31, 33

(E.D. Pa. 1992).

Summary Judgnent

Al'l of the parties, except plaintiff David Jones, filed
nmotions for summary judgnment which are intertwined with the within
motions in limne. On Cctober 27, 2004 defendant G eg Balliet
filed a notion for summary judgnment. On Cctober 29 defendants
Richard J. Seeds and Vincent A Stahl filed a joint notion for
summary judgnent and on Cctober 29 the eight plaintiffs who are
parties to the Dittrich Conplaint filed a joint notion for summary
j udgment .

By our Order and acconpanyi ng Opi ni on dated Septenber 28,

2005, we di sposed of these summary judgnent notions as foll ows.

8 This avernent is identical to Count Six in the Dittrich Conplaint.

See footnote 7, above.



Def endant s’ Sunmary Judgnent ©Motions

Al'l three defendants noved for dismssal of all of
plaintiffs’ federal clains on the grounds of qualified immunity,
and dism ssal of all of plaintiffs’ federal and state clains on the
grounds of derivative inmunity.

Qualified imunity shields state officials performng
di scretionary functions fromfederal suits allegedly violating a
constitutional right if their conduct does not violate clearly
established statutory or constitutional rights of which a

reasonabl e person woul d have known. DeBellis v. Kulp,

166 F. Supp.2d 255 (E.D. Pa. 2001).
Ther ef ore, each def endant constable would be entitled to

qualified imunity unless he violated a clearly established

constitutional right of plaintiffs. |In other words, there is a
two-part test. |If the constable did not violate a constitutional
right, he will have qualified inmunity. Even if he did violate a

constitutional right, the constable would have qualified inmunity
if the constitutional right were not clearly established. The

di spositive inquiry is whether it would be clear to a reasonable
constabl e that his conduct was unlawful in the situation he

confront ed. DeBellis, supra.

We deni ed defendants’ notion for sunmary judgnment because
plaintiffs’ facts, if believed, would establish that defendants

violated plaintiffs’ constitutional rights by entering a hone where



Jerem ah Hartman did not reside without either perm ssion or a
reasonabl e belief that M. Hartman resided there and w thout a

reasonabl e belief that he was there at the tinme. Steagald v.

United States, 451 U. S. 204, 214, 101 S.Ct. 1642, 1648,

68 L.Ed.2d 38, 46 (1981).

It is black letter law that a constable may not enter the
prem ses of a suspect to serve an arrest warrant w thout a search
warrant unless prior to entry the constable has probabl e cause (a
reasonabl e belief) that the suspect resides there and that the

suspect is hone. Steagald, supra. Therefore, defendants are not

entitled to qualified imunity as a matter of |aw.
Concerning the doctrine of derivative imunity, any
public official acting pursuant to a court directive for which the

judge has judicial imunity is also imune fromsuit. Lockhart v.

Hoenstine, 411 F.2d 455 (3d Gr. 1969). W concluded that District
Justice Mchele A Varricchio has judicial immunity for her
official actions in issuing an arrest warrant for plaintiff
Jerem ah Hartman. |In order for Judge Varricchio to have issued
this arrest warrant, she nmust have determ ned that there was
sufficient probably cause to believe that a crine had been
commtted, and that Jerem ah Hartman probably commtted it.

Judge Varricchio is inmmune from being sued for making
this determ nation and issuing an arrest warrant, even if she were

incorrect. The constables in executing the arrest warrant at the



direction of Judge Varricchio have the sane i munity (known as
derivative immunity) as Judge Varricchio.

However, neither Judge Varricchio, nor the constables,
derivatively, have immunity fromsuit for matters concerni ng how
the warrant is served and executed. Therefore, there is no
immunity for such matters as to how many constabl es participated in
serving the warrant, where they were positioned, whether or not
they drew their guns, whether or not they fired shots, the anount
of force used by them whether or not they obtained permssion to
enter the house and so forth.

Because Judge Varricchi o does not have judicial immunity
for these matters (which are in the purview of executive branch | aw
enforcenent officials), neither do the | aw enforcenent officers
have derivative immunity for their actions in carrying out those
functions. Accordingly, because defendants are not entitled to
derivative immunity, we denied their notion for summary judgment.

Mor eover, defendants sought summary judgnment on the
grounds that plaintiffs failed to produce sufficient evidence to
establish any violation of their Fourth and Fourteenth Amendnent
Constitutional rights. In their lawsuit, plaintiffs seek civil
damages agai nst defendants for conducting an unreasonabl e search
and seizure, unlawfully depriving themof their liberty, and use of

excessive force, all in violation of the Fourth Amendment, and for



deprivation of their property interests in violation of the
Fourteenth Amendnent.

We deni ed defendants’ notion for summary judgnent
concerning plaintiffs’ Fourth Arendnent clains because we concl uded
there were factual disputes concerning material issues surrounding
these clains, rendering sunmary judgnment inappropriate. In
addition, plaintiffs argue they were deprived of their property
interests wthout due process of lawin violation of the Fourteenth
Amendnment .

Under facts simlar to the facts in this case, the United
States Court of Appeals for the Third Crcuit in Brown v.

Muhl enberg Townshi p, 269 F.3d 205 (3d Cr. 2001) found no

deprivation of due process. Therefore, we granted defendants’
notion for summary judgnent and di sm ssed Count Seven of the
Dittrich Conplaint and Count Two of the Jones Conpl aint.

Def endants al so sought summary judgnent on the grounds
that plaintiffs failed to produce sufficient evidence to establish
their causes of action for civil conspiracy and intentional
infliction of enotional distress. W denied the notion for summary
j udgnent concerning civil conspiracy because we determ ned there
were factual disputes concerning nmaterial issues related to the
civil conspiracy cl ains.

Concerning the clainms of the eight plaintiffs in the

Dittrich Conplaint, we concluded that all plaintiffs except
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Victoria Dittrich failed to produce sufficient evidence to
establish a cause of action for intentional infliction of enotional
distress. Concerning plaintiff Dittrich, we concluded that there
are factual disputes concerning material issues regarding her
enotional distress claim which render inappropriate defendants’
nmotion for summary judgnent attacking it. Therefore, we denied
defendants’ notion for sunmary judgnent concerning Victoria
Dittrich’s enotional distress claim

Def endants filed notions for sunmmary judgnment seeking to
strike all of plaintiffs’ punitive damages clains. W concl uded
that punitive damages are not avail able under Section 1983 federal
actions against |ocal governnent officials acting in their official
capacity. Therefore, we granted defendants’ notion for summary
judgnment and dism ssed plaintiffs’ punitive damage clains in their
federal causes of action.

Because we found the existence of disputes of fact on
mat eri al issues concerning entitlenent to punitive danages in
plaintiffs’ remaining pendent state-|aw causes of action, we denied
defendants’ notion for sunmary judgnment concerning those punitive
damages.

Def endant Vincent A Stahl seeks summary judgnent
di sm ssing all counts against himon the grounds that because he
never entered the Dittrich house he is not liable for anything. |If

the jury believes plaintiffs’ version that defendants net and

11



jointly agreed to violate plaintiffs’ constitutional rights by
conducting an illegal entry, search, and arrest, defendant Stah
woul d be liable to plaintiffs for civil conspiracy.

In other words, we found factual disputes on materi al
i ssues concerning civil conspiracy, rendering summary judgnment
i nappropriate on that count. If, however, defendant Stahl is
liable to plaintiffs for civil conspiracy, he nay also be |iable
for all actions of his co-conspirators done or taken wthin the
scope of conspiracy. Therefore, we deni ed defendant Stahl’s notion

for summary judgnent.

Plaintiffs’ Sunmary Judgnent ©Mbtions

Plaintiff Jones did not seek summary judgnent.

Plaintiffs in the Dittrich Conpl aint noved for summary
judgnment in their favor on Count One of their Conplaint alleging
unl awful trespass, Count Two alleging civil conspiracy, and on al
Fourth and Fourteenth Amendnent cl ai ns.

Regarding plaintiffs’ notion for sunmary judgnent
concerning unl awmful trespass, we denied the notion because
plaintiffs rely on a Pennsylvania crimnal statute to support their
unl awful trespass claim and this court has no jurisdiction over
state crimnal matters. |If, however, plaintiffs trespass claim
can be construed as a civil trespass claim there are factual

di sputes on material issues involving this claim rendering sunmary
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j udgnent i nappropriate. W also denied plaintiffs’ notion for
summary judgnent on their civil conspiracy clains and Fourth and
Fourteenth Amendnent federal clains. |In each case we found factual
di sputes on material issues involving those clains, rendering

summary judgnent i nappropriate.

Contentions of the Parties

Based upon the witten contentions of facts submtted by
all parties at the request of the court, and upon the record
produced by the parties in support of their cross-notions for
summary judgnent, including depositions, affidavits and exhibits,
the factual contentions of the parties are as foll ows.

There are nine plaintiffs in these two consoli dated
cases: Victoria J. Dittrich and her adult daughter Candace
Dittrich; Sueann Kline and her m nor daughters Shyla Kline (age 3),
Mont ez Jackson (20 nonths old) and Serria Kline (5 nonths ol d);
Gregory dass, Jeremiah M Hartman and David Jones. Victoria
Dittrich owed a German Shepherd dog naned Teryn. David Jones
owned a 50-pound pit bull dog naned Tapanga. G egory d ass owned a
Boxer dog named W zard

Def endants Richard J. Seeds, G eg Balliet and Vincent A
Stahl each serve as Constables in the Coonmonweal th of Pennsyl vani a.

On May 8, 2003 at approximately 1:30 p.m, the date and

time of the incident which is the subject of this lawsuit, Victoria
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Dittrich was in her private home at 312 South Franklin Street,
Al | entown, Lehi gh County, Pennsylvania. Victoria Dittrich was in
her roomupstairs with the three dogs with the door closed. Her
daught er Candace was in another roomwith M. Hartman, who did not
live at the residence. Sueann Kline lived on the first floor of
that residence with her three children. At the tine of the
incident Ms. Kline was in a roomon the first floor with her three
chi | dren.

Gregory d ass was not present, but his dog was. It is

uncl ear whether David Jones was present, but his dog was.

Plaintiff's Factual Contentions

Plaintiffs contend that the Constables had an arrest
warrant for M. Hartman for parking violations but did not have a
search warrant for the Dittrich hone. |In going to 312 South
Franklin Street, the Constables were acting on an anonynous tip
received by District Justice Mchele A Varricchio that M. Hartman
was present, which the Constables never verified, investigated or
corrobor at ed.

Prior to going to the hone, the Constables net and
“formul ated their plan of attack”, agreeing that Constable Stah
woul d go to the back alley of the residence in his car |ooking for
“anyone who cane running out”, and that Constables Seeds and

Bal | i et woul d approach the front entrance.
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Bef ore | eavi ng, defendant Seeds said, “I have to get
sonething to eat or I amgoing to shoot sonebody.”

Const abl es Seeds and Bal |l i et knocked on the front door
and Susan Kline opened the door. They identified thenselves, said
they had a warrant and entered the home. Mss Kline did not invite
themin or agree to a search

The Constabl es asked Ms. Kline who was at hone, and she
recited the nanes of the inhabitants. They ordered her to bring
everyone downstairs to sit on the couch. Defendant Seeds asked Ms.
Kline if they had any dogs. She responded that they did.

Def endant Seeds ordered her to secure the dogs. M. Kline went
upstairs to conply wwth the directives.

Wen she was gone, defendant Balliet conducted an ill egal
search, and wi thout request or consent opened Ms. Kline' s first
fl oor bedroom door, |ooked into her room and noted the presence of
three small children. Constable Balliet then wal ked down a hal | way
into the kitchen and attenpted to open the back door of the house
to | et defendant Stahl in.

When Sueann Kline knocked on Victoria Dittrich's upstair
door, Ms. Dittrich could not hear her and opened the door to find
out what Sueann Kline was trying to tell her.

At this time the dogs, who had no history of dangerous
propensity or aggression, ran to greet the visitors at the front

door as they usually did in their normal, friendly, happy manner.
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Const abl e Seeds i medi ately drew his weapon and fired at
the three dogs. The dogs tried to escape. Two of themran to the
ki tchen where they were “net with a hail of gunshots” by Constable
Balliet. The two dogs fled back down the hallway toward Constable
Seeds trying to escape from Constable Balliet, and were net with
nore shots from Const abl e Seeds.

As Wzard | ay wounded, Constabl e Seeds shot the aninal at
poi nt bl ank range in front of the “hysterical wonen.” Wgzard died
at the house.

Al'l entown Police officers arrived at the scene and
assisted M. Hartman and Ms. Dittrich with the two surviving
wounded ani mals, and transported them and the two dogs to the
veterinary clinic for enmergency surgery, where Teryn died. Tapanga
survived for many nonths after the incident. Tapanga was pregnant
at the tinme of the shooting. Five of her puppies were | ost by
m scarri age because of the injuries, and a sixth puppy survived.

M. Hartman was arrested at the veterinary clinic by one
of the Allentown Police officers. At no tine did he resist arrest

or attenpt to flee.

Def endant s’ Factual Contentions

Def endants contend that plaintiff Jerem ah Hartman owed
the City of Allentown $2600 in fines for 24 parking tickets in the

year 2000 for which he received 120 notices which he ignored. At a
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summary trial before District Justice Varricchio in 2001, the Judge
gave hima break and told himshe would drop everything if he got a
j ob and his GED hi gh school equival ency di ploma and kept in
t el ephone contact with the District Justice. Instead, he
accunul ated 15 nore parking tickets in 2001 for which he received
75 additional notices.
On February 27, 2002 M. Hartman appeared before District
Justice Varricchio again. He entered into a paynent plan and
agreed to pay $40 per nonth on his unpaid traffic tickets and
fines. He made one paynent of $40 and never nmade another and did
not contact the judge for a year. On March 27, 2003 the Al |l entown
Parking Authority learned fromthe owner of a vehicle which
received a parking ticket while M. Hartman was driving it, that
M. Hartman’s address was 312 South Franklin Street, Allentown.
Prior to that tinme the parking authority had an Easton,
Pennsyl vani a address for M. Hartman. Constable Seeds contacted
t he Easton address. M. Hartman’s nother lived there and told
Const abl e Seeds that her son did not live there. Shortly
thereafter, Judge Varricchio' s secretary received an anonynous
t el ephone call saying that M. Hartman did not |ive at the Easton
address, but he lived at 312 South Franklin Street in Al entown,
that M. Hartman knows nmartial arts, that he has a drug problem and

that he is using illegal drugs.
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As a result, on May 8, 2003 District Justice Varricchio
issued a warrant for M. Hartman's arrest at 312 South Franklin
Street and contacted Constable Seeds to serve the warrant. Judge
Varricchio told Constable Seeds about M. Hartman’s martial arts
training and drug usage, provided himwth a copy of M. Hartman's
drivers license, and a note pertaining to Jerem ah Hartman where
the judge wote “Seeds, 312 South Franklin, Jerem ah Hart man,
drugged and dangerous.”

Const abl e Seeds asked Judge Varricchio if he could get
backup for the arrest. As a result, she also assi gned Constabl es
Balliet and Stahl to the matter.

Prior to going to the prem ses to make the arrest, the
three constables net at a Sunoco gas station in Allentown to
di scuss which of themwould go to the front door and rear of the
prem ses on Franklin Street, and how contact was to be nade after
they get there. At the gas station Constable Seeds showed
Constables Balliet and Stahl the valid arrest warrant for M.
Hartman, his drivers |license photograph, and the handwitten note
fromJudge Varricchio. They agreed that Constable Stahl would not
go inside the house, but he would wait in the back to watch if
defendant left the rear of the hone.

Const abl e Seeds did not verify that M. Hartman |ived at
the Franklin Street address because he relied on the information

provided to himby Judge Varricchio. However, other docunents
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establish that M. Hartman |ived there at the tinme: |n paragraphs
15, 16, 18 and 24 of the Conplaint, plaintiffs aver that 312 South
Franklin Street was M. Hartman’s honme and | awful residence.

Exhibit Balliet 84 is a paynent plan application from
District Justice Varricchio's court, signed by M. Hartman and
dated July 16, 2003 where M. Hartnman stated that he has resided at
312 South Franklin Street for nine nonths. Exhibit Balliet 89 is a
postal return receipt card for mail to M. Balliet at the South
Franklin Street address. Exhibit Balliet 111 is a wtness
statenent signed by M. Balliet and given to an Allentown Police
officer dated May 8, 2003, the date of his arrest, giving his
address as 312 South Franklin Street.

Def endants al so contend that when Constables Balliet and
Seeds knocked on the front door, plaintiff Sueann Kline answered.
When defendant Seeds identified hinmself and G eg Balliet as
Const abl es and indicated that they had an arrest warrant for
Jerem ah Hartman, Ms. Kline allowed the Constables to enter the
home and identified Jerem ah Hartman as being present there.

Ms. Kline was told to have the other occupants of the
house conme downstairs, and she was also told to keep the three dogs
secure. Sueann Kline fully cooperated and went upstairs. The
entire tinme Constable Seeds was in the house he just stood inside

the front door.
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Def endant Balliet went toward the kitchen area in order
to performa “protective sweep” of the kitchen and backyard and,
thereafter, to advise Constable Stahl that everything was alright.

Ms. Kline advised the Constables that the dogs were
secure in a back roomand that M. Hartman was not in that room

Upstairs, Victoria Dittrich opened her door to hear
Sueann Kline, and the dogs escaped the room and went chargi ng down
the steps together as a pack, growing and barking. Seeing the
pack of three dogs comng at him grow ing and barking, Constable
Seeds, still at the front door at the bottom of the steps, screaned
in fear, grabbed his gun in self-defense and fired shots in the
direction of the dogs comng at him

As Constable Balliet was approachi ng the back door, he
heard the sounds of growl ing and barki ng dogs rushi ng down the
stairs, Constable Seeds’ scream ng, and shots being fired.

Def endant Bal | i et thought that Constable Seeds was being shot at

and attacked.

Motion in Limne to Preclude Punitive Damages

The Mdtion in Limne of Defendants Richard J. Seeds and
Vincent A Stahl, to Preclude Plaintiffs fromPursuing a Caimfor
Punitive Damages at the Tine of Trial and to Refrain from any
Ref erence Thereto was filed on Novenber 22, 2004.

For the reasons expressed bel ow we grant defendants’

notion to preclude plaintiffs frompursuing a claimfor punitive
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damages in plaintiffs’ federal causes of action (Counts Five, Seven
and Eight of the Dittrich Conplaint; and that portion of Count One
of the Jones Conpl aint alleging unlawful seizure of a dog in
violation of the Fourth Amendnent of the United States
Constitution, and Count Two of the Jones Conplaint). W deny
defendants’ notion to preclude plaintiffs frompursuing a claimfor
punitive damages in plaintiffs’ remaining pendent state-|aw causes
of action.

As noted above, plaintiffs only federal causes of action
are each based upon 42 U . S.C. § 1983. Count VII alleges a cause of
action for deprivation of property interest pursuant to the
Fourteenth Amendnent of the United States Constitution, actionable
under 8§ 1983. Count VIII avers a cause of action for an unl aw ul
search and sei zure and unl awful deprivation of liberty interests in
violation of the Fourth Amendnment of the United States
Constitution, also actionable under 8§ 1983. (Count Ten concerns
federal relief and renedi es, not separate federal causes of
action.)

Punitive damages are not avail abl e under 8§ 1983 actions
agai nst | ocal governnental officials acting in their official

capacity. DeBellis v. Kulp, 166 F.Supp.2d 255 (E.D. Pa. 2001).

See al so, Leipziger v. Township of Falls, No. Cv.A 2001 W 111611

(E.D. Pa. Feb. 1, 2001). Although punitive danages are not

avai | abl e agai nst individual defendants acting in their official
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capacity, a plaintiff nmay seek punitive damages against themin
their individual capacity. “In order to obtain such damages, a
plaintiff nmust establish facts of record that prove that the

i ndi vi dual s knowi ngly and maliciously deprived plaintiffs of their

civil rights.” Ruiz v. Philadel phia Housing Authority,

No. Cv.A 96-7853, 1998 W 159038 (E.D. Pa. March 17, 1998).

The United States Court of Appeals for the Third Crcuit
has recently stated that for a plaintiff in his § 1983 claimto
qualify for a punitive award, the defendant’s conduct nust be, at a
m ni mum reckless or callous. Punitive damages m ght al so be
allowed if the conduct is intentional or notivated by evil notive,
but the defendant’s action need not necessarily nmeet this higher

standard. Savarese v. Agriss, 883 F.2d 1194, 1204 (3d G r. 1989).

In this case, the plaintiffs’ Conplaint at No. 03-CV-
06128, has repeadedly alleged that all of the defendants, at al
times material to the within causes of action, acted in their
official capacities as constables of the Conmonweal th of
Pennsyl vani a. See paragraphs 16, 65, 67, 79, 86, 95 and 117 of
plaintiffs’ Conplaint. Nowhere is it alleged in plaintiffs’
Conmpl aint that the defendant, Greg Balliet, was acting other than
in his official capacity as to his actions and conduct at the tine
of the alleged incident on May 8, 2003.

As a result, defendant Greg Balliet cannot be liable in

his official capacity for any claimfor punitive danages to the
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plaintiffs in this case. Simlarly, the Conplaint filed by
plaintiff, David Jones, at No. 04-CV-01302, also alleges in
paragraphs 1 and 11 that the defendants at all tines relevant to
the within clains were acting in their official capacities as
constabl es of the Commonweal th of Pennsyl vani a.

Despite these avernents in plaintiffs’ Conplaint,
plaintiffs now argue® that “[a] constable is an independent
contractor and is not an enpl oyee of the Commonweal th, the
judiciary, the township or the county in which he works.” In re

Act 147 of 1990, 528 Pa. 460, 463, 598 A 2d 985, 986 (1991). 1In

their summary judgnent brief, plaintiffs contend that *Constables
are state actors but they cannot be considered an enpl oyee of any
| ocal jurisdiction, or political subdivision”. (Page 21).

Plaintiffs cannot have it both ways. |f constables are
not state actors, then plaintiffs have no private federal 8§ 1983
cause of action against themfor acting under color of state |aw
But if constables are state actors, then plaintiffs cannot recover
punitive damages against themin their § 1983 acti on.

In In re Act of 1990, supra, the Suprene Court of

Pennsyl vani a struck down as unconstitutional an act of the
Pennsyl vani a | egi sl ature declaring constables part of the judicial

branch of state governnent and requiring the Supreme Court of

9 See Plaintiffs’ Brief in Support of the Response to the Defendant
Greg Balliet’'s Motion for Sunmary Judgnent filed Novenmber 10, 2004, at pages
21-22.

23



Pennsyl vania to provide for their training, supervision and
certification. The Act was decl ared unconstitutional because |ike
police officers, sheriffs and other |aw enforcenent officers,
constabl es are nenbers of the executive branch of governnent; and
giving the courts powers and duties concerning themis a violation
of the constitutional separation of powers doctrine.

The State Supreme Court succinctly expressed its hol ding
and reasoning as foll ows:

Sinply stated, a constable is a peace officer
A constable is a known officer charged with the
conservation of the peace, and whose business it is
to arrest those who have violated it....By statute
i n Pennsylvania, a constable may al so serve process
in sone instances....As a peace officer, and as a
process server, a constable belongs analytically to
t he executive branch of the courts. It is the
constable’s job to enforce the law and carry it out,
just as the sanme is the job of district attorneys,
sheriffs and the police generally. Act 147 is
unconstitutional and violates the separation of
powers doctrine in our Constitution because it
attenpts to place constables within the judicial
branch of governnent and under the supervisory
authority of the judicial branch. It attenpts to
make constabl es “personnel of the [judicial] systent
and this can no nore be done than attenpting to make
t he governor, nmenbers of the legislature, district
attorneys or sheriffs “personnel of the system” At
nost, constables are “related staff” under the Rul es
of Judicial Admi nistration. They cannot, however,
be made part of the judicial branch under our
Constitution....To attenpt to do so constitutes a
gross violation of the separation of powers.
Per sonnel whose central functions and activities
partake of exercising executive powers cannot be
arbitrarily nmade part of another branch of
gover nment whose functions they do not perform
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528 Pa. at 470-471, 598 A 2d at 990. (G tations and footnotes
omtted.)

A constable, as a | aw enforcenent officer or peace
officer, who is a nmenber of the executive branch, and who serves
| egal process, nmakes arrests and keeps the peace, who is el ected
(or appointed) pursuant to statutes of the Commonweal t h of
Pennsyl vania, is just as nmuch a state actor, acting under color of
| aw as any other |ocal governnment official acting in his or her
official capacity. Accordingly, they can be sued under 8§ 1983 for
violating the federal constitutional, or federal legal, rights of a
private citizen, but punitive damages are not avail abl e agai nst
t hem under that cause of action.

Plaintiffs al so seek punitive damages in their pendent
state clains. |In appropriate cases under the |law of the
Commonweal th of Pennsylvania, a plaintiff is entitled to recover
punitive or exenplary danmages in addition to conpensatory danages.
Wi | e conpensat ory danages are those danages which conpensate a
party for actual danmage suffered and proved, punitive damages are
awar ded for no other purpose than to punish the wongdoer for his
out rageous conduct. Restatenent (Second) of Torts 8908(1) (1977).

Specifically, Pennsylvania Courts have adopted the
Rest at ement (Second) of Torts 8908 on punitive damages. Feld v.

Merriam 506 Pa. 383, 485 A 2d 742 (1984); Chanbers v. Mbontgonery,

411 Pa. 339, 192 A 2d 355 (1963); Dean Wtter Reynolds, Inc. v.
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Gent eel , 346

514 Pa. 635,

Pa. Super. 336, 499 A 2d 637 (1985), alloc. denied,

523 A 2d 346 (1987). Section 908(2) of the

Rest at enent provi des:

Punitive damages may be awarded for conduct
that is outrageous, because of the defendant’s evil
notive or his reckless indifference to the rights of
others. In assessing punitive damages, the trier of
the fact can properly consider the character of the
defendant’s act, the nature and extent of the harm
to the plaintiff that the defendant caused or
i ntended to cause and the wealth of the defendant.

The Court has defined a reckless indifference in Smth v.

Brown, 283 Pa. Super. 116, 120, 423 A 2d 743, 745 (1980):

I n
i ndi fference:
unr easonabl e
to himor so

(3) the risk

"Reckl ess indifference to the interests of others”,
or as it is sonmetines referred to, “wanton

m sconduct”, means that “the actor has intentionally
done an act of an unreasonabl e character, in

di sregard of a risk known to himor so obvious that
he nmust be taken to have been aware of it, and so
great as to nake it highly probabl e that harm woul d
follow.” (CGtation omtted.)

other words, there are three el enents of reckless

(1) the actor nust have intentionally done an act of
character; (2) he nust have disregarded a risk known
obvi ous that he nust have been aware of it; and

must have been so great as to make it highly probable

t hat harm woul d fol |l ow.

If the jury accepts the facts as advanced by plaintiffs

and draws inferences therefromin the light nost favorable to

plaintiffs, they can conclude that defendants intentionally,

mal i ci ously, wantonly or with reckless indifference executed two

26



friendly, non-threatening dogs, and wounded anot her, by shooti ng

t hem poi nt bl ank, and by continuing to shoot them after they were
wounded and harm ess in the presence of their caretaker and other
adults who were deeply upset by defendants’ actions, and at great
danger and risk to three small children who were present in close
proximty in a small house at the tine, where defendants had no
right to be. |If the jury reaches these conclusions, they nay quite
properly award punitive damages in the Pennsylvania state-|aw
causes of action.

Accordingly, we grant defendants’ nmotion in limne to
precl ude evidence of punitive damages in the federal causes of
action and deny defendants’ notion in the state-|aw causes of
actions.

Motion in Limine to Preclude Intentional Infliction of
Enpti onal Distress

The Mdtion in Limne and Supporting Brief of Defendants
Richard J. Seeds and Vincent A Stahl, to Preclude Plaintiffs from
Pursuing a Claimfor Intentional Infliction of Enotional D stress
at the Tine of Trial and to Refrain fromany Reference Thereto was
filed Novenber 22, 2004. For the reasons expressed bel ow, we deny
the notion concerning the claimof plaintiff Victoria J. Dittrich
for intentional infliction of enotional distress, and we dism ss as
noot the notions of the remaining plaintiffs concerning their

clains for intentional infliction of enotional distress.
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Plaintiff David Jones did not include in his Conplaint a
claimfor intentional infliction of enotional distress. The other
eight plaintiffs, in Count I X of the Dittrich Conplaint, each
al |l ege a Pennsyl vani a-state-| aw cause of action for intentional
infliction of enotional distress.

To prove a claimfor intentional infliction of enotional
di stress, the follow ng el enents nust be established: (1) the
conduct nust be extrenme and outrageous; (2) it nust be intentional
or reckless; (3) it must cause enotional distress; and (4) that

di stress nust be severe. Hoy v. Angel one, 456 Pa. Super. 596,

609-610, 691 A 2d 476, 482 (1997), aff’'d 554 Pa. 134, 720 A 2d 745

(1998), citing Hooter v. Pennsylvania College of Optonetry, 601

F. Supp. 1151, 1155 (E.D. Pa. 1984) and Section 46 of the
Rest at enent (Second) of Torts.

In order to state a claimunder which relief can be
granted for the tort of intentional infliction of enotional
distress, the plaintiffs nust allege physical injury. Rolla v.

West norel and Health System 438 Pa. Super. 33, 38, 651 A 2d 160,

163 (1994). To recover for intentional infliction of enotional
distress in Pennsylvania, a plaintiff nust support the claim of

enotional distress with conpetent nedical evidence, in the form of

expert medical evidence. DeBellis v. Kulp, 166 F. Supp.2d 255, 281

(E.D. Pa. 2001) (VanAntwerpen, J.).
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G ven the advanced state of nedical science, it is unw se
and unnecessary to permt recovery to be predicted on an inference
based on the defendant’s “outrageousness” w thout expert nedi cal
confirmation that the plaintiff actually suffered the clained

di stress. Kazatsky v. King David Menorial Park, Inc., 515 Pa. 183,

197, 527 A.2d 988, 995 (1987).

At oral argunment, counsel for plaintiffs conceded that
the clains of plaintiffs Shyla Kline, Serria Kline, Mntez Jackson
and Jeremah M Hartman for intentional infliction of enotiona
di stress could be dism ssed because those plaintiffs introduced no
nmedi cal evidence to support their clains.' Accordingly, those
clains were dism ssed by our separate Order dated Septenber 28,
2005 granting in part and denying in part defendants’ notions for
summary judgnent.

Plaintiffs’ counsel stated that plaintiffs would produce
medi cal testinmony to support the intentional infliction of
enotional distress clains of plaintiffs Sueann Kline, Victoria

Dittrich, Candace Dittrich and G egory d ass.! However, plaintiffs

10 sSee the Notes of Testinony of the oral argument on defendants’

notions in linmne and the cross-notions of plaintiffs and defendants for
sunmary judgment hel d before the undersigned March 22, 2005, Argunent of
Plaintiffs’ Counsel, Richard F. Stevens, Esquire, at page 30.

1At oral argunent plaintiffs’ counsel stated “Greg Jones”. This was
a slip of the tongue. One of the plaintiffs is Gregory G ass, and one of the
plaintiffs is David Jones. Because plaintiff David Jones did not assert a
claimfor intentional infliction of enotional distress, because plaintiff
Gregory d ass did assert such a cause of action, and because plaintiff d ass
produced a psychol ogi sts report, we assunme that Attorney Stevens was referring
to plaintiff Gregory D. d ass.

29



have not indicated where in the record there is any nedi cal
evi dence to support the intentional-infliction-of-enotional-
distress clains of plaintiffs Sueann Kline or Candace Dittrich.
Accordi ngly, by our Septenber 28, 2005 Order, we granted
def endants’ notion for sunmary judgnent on those two cl ai ns.
Plaintiff Gegory dass produced a witten psychol ogi cal
report of Deborah Derrickson-Kossnman, Psy.D., dated August 31,
2004.* M. dass has been treated and hospitalized for psychiatric
synptons for nore than 20 years. Dr. Derrickson-Kossman has been
seeing M. dass for intensive psychotherapy for 15 of those years,
comencing 1989. Prior to the incident involved in this lawsuit,
she di agnosed himw th Chronic, Conplex Post-Traumatic Stress
Di sorder, as the result of his childhood and adol escent history of
physi cal and sexual abuse and neglect, and with Bi polar Di sorder.
In her report, Dr. Derrickson-Kossman rendered the
opinion that M. dass’ traumatic |oss of his dog, Wzard, on
May 8, 2003 “exacerbated his psychiatric synptons.” These synptons
i ncl ude suicidal and hom cidal ideation, major depression,
depressed nood, |oss of interest in daily activities, tearful ness
and hopel essness. The report contains no nedi cal evidence of any

physi cal injuries, or any physical manifestations of the enotional

12 Dr. Derrickson-Kossman's August 31, 2004 psychol ogi cal report can be

found in the record as Exhibit Gto the Mtion on Behalf of Defendant G eg
Balliet to Conpel Plaintiffs to Sign Authorizations and to Extend the Deadline
for Subm ssion of Defense Expert Reports (“Balliet notion to conpel”), filed
Sept ember 28, 2004.
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injuries. Therefore, M. dass cannot sustain his claimfor
intentional infliction of enotional distress. Accordingly, our
Sept enber 28, 2005 Order, granted defendants’ notion for sunmmary
judgnent on this claim

As a result of our granting sunmary judgnment on the
intentional -infliction-of-enotional-distress clains of plaintiffs
Candace Dittrich, Sueann Kline, Shyla Kline, Serria Kline, Mntez
Jackson, Gregory dass and Jeremah M Hartman, we dism ss as npot
defendants’ notion in [imne to preclude evidence in those cases.

Plaintiff Victoria J. Dittrich also produced a witten
psychol ogi cal report. She produced a report dated Septenber 1,
2004 of Licensed Psychol ogi st Sinbne Gorko, MS.** As a result of
the May 8, 2003 shooting of the dogs, Ms. CGorko diagnosed Victoria
Dittrich with Post-Traumatic Stress Disorder--Chronic and Mj or
Depressive Disorder, Recurrent, Severe w thout Psychotic Features.
Her synptons include panic attacks each of which is a
“Physi ol ogi cal reactivity” which is present when Ms. Dittrich is
exposed to cues that resenble the event. This constitutes
sufficient nmedical evidence of a physical injury, to create at
| east a factual dispute on a material issue, rendering sunmary
j udgnent i nappropriate on Victoria Dittrich’s claimfor intentional

infliction of enotional distress. Therefore, we deny defendants’

13 See Exhibit Fto Balliet notion to conpel.

31



motion in limne to preclude evidence of such cause of action by

Ms. Dittrich.

Motion in Linmine to Preclude Defendant Seeds’ Statenent

The Mdtion in Limne and Supporting Brief of Defendants
Ri chard J. Seeds and Vincent A Stahl, to Preclude Evidence of the
Statenent of R chard J. Seeds: “If | don’'t get sonething to eat,
|’ m going to shoot sonebody” at the Tinme of Trial and to Refrain
fromany Reference Thereto was filed Novenber 22, 2004. For the
follow ng reasons, the notion in limne is denied.

Plaintiffs contend that Constable Seeds nade the
statenent to Constables Balliet and Stahl at their May 8, 2003
pl anni ng neeting at the Sunoco Gas Station before attenpting to
serve the arrest warrant on Jerem ah Hartman. 1In his deposition,
def endant Seeds admts nmaking a joking coment to the other
const abl es, but he does not renenber exactly what was said.

He recalls the statenent being made to the other
constabl es, not in person, but over the non-repeater section of
their police communication radios as a joke response to sonething
one of the other constables said. Constable Seeds stated that this
conversation occurred an hour or two before the incident.

Def endants seek to preclude introduction of any evidence
about the alleged statenent on the basis that it is irrelevant, in
violation of Fed. R Evid. 401; or if relevant, that its relevance is

out wei ghed by the prejudicial effect the statenent woul d have,
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under the Fed.R Evid. 403 balancing test. Plaintiffs contend that
it is relevant and adm ssi bl e.

Federal Rule of Evidence 401 defines “rel evant evi dence”
as “evidence having any tendency to nmake the exi stence of any fact
that is of consequence to the determ nation of the action nore
probabl e or | ess probable then it would be wi thout the evidence.”

Rul e 403 provides: “Although relevant, evidence nay be
excluded if its probative value is substantially outwei ghed by the
danger of unfair prejudice, confusion of the issues, or m sl eading
the jury, or by considerations of undue delay, waste of tinme, or
needl ess presentation of cumul ative evidence.” Fed.R Evid. 403.

Applying the Rule 401 definition of relevance, we
concl ude that Constable Seeds’ statenent, if he made it, is
relevant. If the jury concludes that Constable Seeds said it, they
coul d conclude either that he said it in jest, in a joking,
figurative tongue-in-cheek, non-literal fashion; or they could
conclude that he literally intended to shoot sonebody.

Accordingly, the statenment is relevant to Constable
Seeds’ state of mnd. |If he nmeant it literally, the jury could
conclude that he was in an aggressive, conbative, threatening state
of mnd, which in turn would be relevant to his intent and attitude
when entering the Dittrich house and shooting the dogs. |If he nade

the statenment in a joking fashion, the jury could conclude that he
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was in a relaxed, jovial, happy, non-threatening state of m nd when
he entered the house.

Therefore, Constable Seeds’ state of mnd, in turn, has
rel evance for a nunber of issues in the case, including whether or
not he acted in self defense when he shot the dogs. H's state of
m nd has relevance to the cause of action for unlawful trespass--
that is, whether he waited for an invitation to enter, or he barged
inuninvited. For simlar reasons, his state of mnd is rel evant
to the invasion-of-privacy count.

Const abl e Seeds’ state of mnd at the planning session at
the Sunoco station is relevant on the charge of civil conspiracy.
Hi s reckl essness, or absence thereof, is relevant to the reckl ess
endanger nent count. \Wether or not he entered the house wanting to
kill sonmeone is relevant to the cruelty-to-animls count.

Whet her he intended to viol ate soneone’ s federal
constitutional or other federal legal rights is relevant to the
Section 1983 actions. H's mnd set and intentions are relevant to
whet her or not he intentionally inflicted enotional distress upon
Victoria Dittrich. And whether he was acting wantonly and
willfully, with evil notives is relevant to the punitive damages
request.

Therefore, because Constabl e Seeds’ all eged statenent
reflects on his state of m nd, and because his state of mnd is

pertinent to a nunber of issues in the case, the statenent
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constitutes evidence having a tendency to make the existence of a
nunber of facts of consequences to the determ nation of this action
nore or |ess probable then it would be wthout the evidence. As a
result, the statenent is relevant under Fed.R Evid. 401.

Next, we apply the Rule 403 bal ancing test. Even though
evi dence of the Seeds statenent is relevant, it may be excl uded
under Rule 403 if its probative value is substantially outwei ghed
by the danger of unfair prejudice. W conclude that its probative
val ue is not thus outweighed.

Initially, we note that defendants have not identified
any specific prejudice other than the concl usionary observation
that the statement will prejudice defendants. W find that
evi dence that defendant Seeds nmade the statenent does not
constitute prejudice as that concept is contenpl ated by Rule 403.

If the jury determ nes that defendant Seeds made the
statenent and literally intended to shoot sonebody, they are nore
likely to find agai nst defendant Seeds than in his favor. That,
however, does not make the evidence prejudicial. That nerely makes
t he evi dence rel evant and adm ssi bl e under Rul e 401.

| f the nmeaning of prejudicial evidence were evidence that
makes it nore likely that a party will |ose the case, then al
rel evant evidence would be prejudicial. That’'s not what is neant

by “prejudice” in Rule 403. What Rule 403 requires us to bal ance
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agai nst probative value is not “prejudice”, it is “unfair
prejudi ce”. (Enphasis added.)

Unfair prejudice as used in the rule nmeans that the
evidence is so inflammatory that it will blind the jury to the
true, rational facts, and will inflame their passions and
prejudices to the degree that they will be swayed by their
enotions, rather than by a di spassionate eval uation of the
evidence. In our view, the Seeds’ statenent is not capable of
inflamng unfair prejudice. O in the terns of the rule, there is
no “danger of unfair prejudice”. (Enphasis added.)

Even if there were sone danger of unfair prejudice
inherent in the evidence, that is not sufficient to exclude it
under Rule 403. Under the rule, the probative val ue of the

evi dence must be “outwei ghed” by the danger of unfair prejudice.

(Enphasis added.) W find that it is not.

However, even if the probative value of the evidence is
out wei ghed by the danger of unfair prejudice, that is not even
enough to exclude the evidence under Rule 403. Under the rule the

probative val ue of the evidence nust be “substantially” outwei ghed

by the danger of unfair prejudice”. (Enphasis added.) W find that

even if the jury believes that Constable Seeds intended the
statenent literally, while it would be powerful relevant evidence
for plaintiffs, that statenent’s probative val ue woul d nevert hel ess

not be substantially outweighed by the danger of unfair prejudice.

36



As a result the evidence is not excludabl e under
Fed. R Evid. 403. Therefore, we deny defendants’ notion in |imne

to preclude the statenent.!

Motion in Linmine to Preclude Evidence of Illegal Entry

The Mdtion in Limne and Supporting Brief of Defendants
Richard J. Seeds and Vincent A Stahl, to Preclude Plaintiffs from
the Introduction of any Evidence Proffered to |Inproperly Suggest
that Richard J. Seeds Had Entered the Prem ses and/or Had Been
Inside the Premses in Violation of Any State or Federal Law was
filed Novenber 22, 2004. For the follow ng reasons, the notion in
[imne is denied.

Def endants seek to preclude plaintiffs fromoffering
evi dence that defendant R chard J. Seeds had entered the prem se at
312 South Franklin Street in violation of any state or federal |aw
Specifically, defendants argue that there is no rel evant or
properly adm ssible evidence regarding this claim

It appears that the defendants are rearguing their
summary judgnment notion through this notion in limne. This is
evi denced by the fact that they incorporate portions of their brief
fromtheir notion for summary judgnent. More specifically, we

concl ude that defendants are arguing that the evidence establishes

14 Not hi ng contained in this Opinion will preclude any party from

requesting a limting instruction at trial to be given to the jury concerning
how the jury shall consider the evidence of the Seeds’ statenment after they
receive it.
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that Richard J. Seeds did not enter the premi se in violation of
Federal or State | aw

On the other hand, plaintiffs contend that the evidence
is relevant to establish their clainms; and is, accordingly,
adm ssi bl e.

As not ed above, by our Order and acconpanyi ng Opi ni on of
Sept enber 28, 2005, we concluded there were genui ne issues of
mat eri al fact regarding these issues, and deni ed defendants’ notion
for summary judgnent regarding them Therefore, we agree with
plaintiffs that evidence of defendants’ conduct regarding
plaintiffs’ claimfor an unlawful entry is relevant and nust be
determ ned by a jury.

A bl anket prohibition of any evidence suggesting an
unl awful search is not appropriate because the jury nust determ ne,
anong ot her things, whether defendant Seeds believed he was
entering the premses in violation of Federal or State | aw.

Therefore, defendants’ notion in limne is denied.

Mbtion in Limne to Preclude Evidence of Illegal Search

The Modtion in Limne and Supporting Brief of Defendants
Richard J. Seeds and Vincent A Stahl, to Preclude Plaintiffs From
the Introduction of any Evidence Proffered to Inproperly Suggest
that Richard J. Seeds Had Engaged in a Search of any Sort of
IIlegal, Unlawful, or Warrantl ess Search of any Kind was filed

November 22, 2004.
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In their notion, defendants seek to preclude plaintiffs
fromoffering any evidence that defendants conducted a search of
the prem ses at 312 South Franklin Street, Allentown, Pennsyl vani a,
or that they conducted a search without a search warrant, or that
they conducted an illegal search of the hone.

Def endants argue that there is no relevant or properly
adm ssi bl e evidence regarding these clains. Specifically,
def endants argue that no evidence exists to suggest that defendant
Seeds searched the prem ses, and therefore any reference to a
search would be irrelevant. Once again, it appears that defendants
are attenpting to re-argue their summary judgnent notion.

In response, plaintiffs assert that the evidence is
relevant to establish their clainms. Therefore, plaintiffs argue
that the evidence is adm ssible.

As previously noted, by our Order and acconpanyi ng
Opi ni on of Septenber 28, 2005, we concluded that there were genuine
i ssues of material fact regarding these issues, and denied
def endants’ notion for sunmmary judgnent regarding them Therefore,
we agree with plaintiffs that evidence of defendants’ conduct
regarding plaintiffs’ claiminvolving an illegal search is rel evant
and nust be determ ned by a jury.

As noted above, a bl anket prohibition of any evidence
suggesting a search, or an unlawful search, is inappropriate

because the jury nust determ ne, anong other things, whether
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def endant Seeds believed that he was conducting a search, or a
warrantl ess search, or an illegal search of any kind in violation
of Federal or state law. Accordingly, defendants’ notion in |imne

i s denied.

Concl usi on

For all of the forgoing reasons, we grant in part, deny
in part, and dismss in part the notions in |imne of each

def endant, consistent with this Opinion.
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IN THE UNI TED STATES DI STRI CT COURT

FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

VICTORIA J. D TTRI CH,
| NDI VI DUALLY, Cvil Action
CANDACE DI TTRI CH, | NDI VI DUALLY, No. 03-CV-6128
SUEANN KLI NE, | NDI VI DUALLY AND
AS THE PARENT AND NATURAL
GUARDI AN OF THE THREE M NOR
CHI LDREN, SHYLA KLI NE,
SERRI A KLI NE AND
MONTEZ JACKSON,
GREGORY GLASS, | NDI VI DUALLY, and
JEREM AH M HARTMAN,

| NDI VI DUALLY,

Plaintiffs

VS.

RI CHARD J. SEEDS, IN H S OM

PERSON AND IN HI S OFFI Cl AL

CAPACI TY AS CONSTABLE OF THE

COMVONVEALTH OF PENNSYLVANI A,

N N N N N N N N N N N N N N N N N N N N N N

GREG BALLIET, IN HS OMN PERSON



AND IN H' S OFFI Cl AL CAPACI TY
AS CONSTABLE OF THE
COMVONVEALTH OF PENNSYLVANI A,

VI NCENT A. STAHL, INH S OMNWN

)

)

)

)
PERSON AND I N H'S OFFI Cl AL )
CAPACI TY AS CONSTABLE OF THE )
COMMONVEALTH OF PENNSYLVANI A, )
)

)

Def endant s

DAVI D JONES,
Cvil Action
Plaintiff No. 04-CV-1302

VS.

Rl CHARD J. SEEDS;
GREG BALLI ET; and

VI NCENT A. STAHL,

Def endant s

SN N N N N N N N N N N
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ORDER
NOW this 28" day of Septenber, 2005, upon consideration
of ten nmotions in limne!® filed jointly by defendants Richard J.
Seeds and Vincent A Stahl in each of the two above-captioned
consol i dat ed'® cases on Novenber 22, 2004; upon consideration of the
briefs of the parties; after oral argunent held March 22, 2005; and
for the reasons expressed in the acconpanyi ng Opi ni on,

I T 1S ORDERED that the joint notions in |imne of

def endants Seeds and Stahl are granted in part, denied in part, and
di sm ssed in part.

I T 1S FURTHER ORDERED t hat the Mbtion in Limne of

Def endants Richard J. Seeds and Vincent A Stahl, to Preclude
Plaintiffs fromPursuing a Claimfor Punitive Danages at the Tine
of Trial and to Refrain From Any Reference Thereto (docket entry
35, case 06128) (docket entry 19, case 01302) is granted in part
and denied in part.

| T IS FURTHER ORDERED t hat defendants’ notion to preclude

plaintiffs fromintroduci ng evidence in support of a claimfor
punitive damages in plaintiffs’ federal causes of action (Counts

Fi ve, Seven and Eight in case nunber 03-CV-06128 (the “Dittrich

15 Five separate notions in linmine concerning (1) punitive damages;

(2) intentional infliction of enotional distress; (3) a statement of defendant
Ri chard J. Seeds; (4) illegal entry; and (5) unlawful search, in two identica
sets of five each, were filed in each of the above two cases.

16 By Order of the undersigned dated May 20, 2004, we approved the
Stipulation of all parties to consolidate these two cases for all purposes.
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Conpl aint”); and that portion of Count One allegi ng unl awf ul
seizure of a dog in violation of the Fourth Amendnent of the United
States Constitution, and Count Two, in case nunber 04-CV-01302 (the
“Jones Conplaint”)) is granted.

T 1S FURTHER ORDERED that plaintiffs are precluded from

i ntroduci ng any evidence at trial in support of a claimfor
punitive damages in any of plaintiffs’ foregoing federal causes of
action based upon 42 U S.C. § 1983.

| T IS FURTHER ORDERED t hat defendants’ notion to preclude

plaintiffs fromintroduci ng evidence in support of a claimfor
punitive damages in plaintiffs’ remaining pendent state-|aw causes
of action is deni ed.

IT 1S FURTHER ORDERED that the Mbtion in Limne and

Supporting Brief of Defendants Richard J. Seeds and Vi ncent
A. Stahl, to Preclude Plaintiffs fromPursuing a Caimfor
Intentional Infliction of Enotional Distress at the Tinme of Trial
and to Refrain From Any Reference Thereto (docket entry 36, case
06128) (docket entry 20, case 01302) is denied in part and

di sm ssed as noot in part.

| T IS FURTHER ORDERED t hat defendants’ notion to preclude

plaintiff Victoria J. Dittrich fromintroducing evidence in support
of aclaimfor intentional infliction of enptional distress is

deni ed.
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| T IS FURTHER ORDERED t hat defendants’ notion to preclude

plaintiffs Candace Dittrich, Sueann Kline, Shyla Kline, Serria

Kli ne, Montez Jackson, Gregory dass and Jeremiah M Hartnman from
i ntroduci ng evidence in support of a claimfor intentional
infliction of enotional distress is dism ssed as noot.

IT 1S FURTHER ORDERED that the Mbtion in Limne and

Supporting Brief of Defendants Richard J. Seeds and Vi ncent A
Stahl, to Preclude Evidence of the Statenent of Richard J. Seeds:
“I'f | don't get sonething to eat, |I’mgoing to shoot sonebody” at
the Time of Trial and to Refrain fromany Reference Thereto (docket
entry 37, case 06128) (docket entry 21, case 01302) is denied.

IT 1S FURTHER ORDERED t hat Mdtion in Limne and

Supporting Brief of Defendants Richard J. Seeds and Vi ncent
A. Stahl, to Preclude Plaintiffs fromthe Introduction of any

Evi dence Proffered to I nproperly Suggest that Ri chard J.
Seeds Had Entered the Prem ses and/or Had Been Inside the Prem ses
in Violation of Any State or Federal Law (docket entry 38, case
06128) (docket entry 22, case 01302) is denied.

IT 1S FURTHER ORDERED that the Mbtion in Limne and

Supporting Brief of Defendants Richard J. Seeds and Vi ncent
A. Stahl, to Preclude Plaintiffs fromthe Introduction of any

Evi dence Proffered to I nproperly Suggest that Ri chard J.
Seeds Had Engaged in a Search of any Sort of Illegal, Unlawful, or

Warrantl ess Search of any Kind (docket entry 39, case 06128)
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(docket entry 23, case 01302) is denied.

BY THE COURT:

[ s/ James Knol | Gardner

Janes Knoll Gardner
United States District Judge
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